INTRODUCTION
On June 17, 2010, after six months of undoubtedly contentious internal debate, the U.S. Supreme Court (minus Justice John Paul Stevens, who recused himself) produced an inconclusive outcome in Stop the Beach Renourishment v. Florida Department of Environmental Protection. 1 All of the Justices participating in the case agreed on one point: the Florida Supreme Court applied an interpretation of Florida property law compatible with Florida precedent defining the rights of coastal property owners. 2 Thus, the Court rejected the claim that the Florida court, in the course of rejecting a takings challenge to a beach renourishment project, itself effected a taking by changing Florida property rules. 3 But the Court split four to four on the fundamental question of whether a judicial ruling that does change property rules can constitute a taking. Justice Scalia's plurality opinion, joined by three other Justices, embraced the judicial takings concept, 4 while the other four Justices declined to adopt it. 5 This Essay has two purposes. First, it explores how the proposed judicial taking claim outlined by Justice Scalia conflicts with established takings doctrine, and explains how the Justices' debate over the judicial takings concept illuminates more fundamental disagreement on the Court about the purpose and scope of takings law. Second, this Essay assesses the merits of the judicial takings concept by focusing on the relatively novel idea at its heart-that court rulings, like actions by the other branches of government, can constitute "takings" within the meaning of the Takings Clause. Contrary to Justice Scalia's thesis that all branches of government should be treated the same under the Takings Clause, this analysis suggests that there are substantial reasons, some of which have not been adequately explored to date, for believing that the courts should be treated differently
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Why the Judiciary is Different 477 taking, 12 and since every ruling that changes a rule (as opposed to clarifying it) eliminates the rule as it existed before, Justice Scalia announces what amounts to a single, sweeping principle: every judicial change in the legal status quo is a taking. In the lexicon of takings doctrine, this represents a per se takings test: every change in established law is a taking. Just as a permanent physical occupation and a regulation eliminating all economically viable use are automatically takings, so too a court ruling that changes an established rule of property law is automatically a taking.
Justice Scalia says an owner should be allowed to sue to overturn an alleged judicial taking, rejecting the argument that the sole remedy should be financial compensation. 13 In his view, an owner challenging a ruling in a state court case in which she was a party should be limited to pursuing the claim through the state court appellate process and via a petition for certiorari to the U.S. Supreme Court. If the claimant was not a party to the original suit, she should be allowed to pursue the claim in federal trial court. Justice Kennedy (joined by Justice Sonya Sotomayor) says that the Court need not resolve the viability of the judicial takings concept in this case, but offers a series of arguments debunking the concept, all the while suggesting that his thinking on the issue is only provisional. 14 His most basic objection to the judicial taking idea is that courts cannot be subject to takings claims because the taking power is vested in the political branches, not the courts. 15 He bases this argument on his understanding that the decision whether to exercise the power of eminent domain-including whether it "makes financial sense" to do so-represents a policy choice that, "as a matter of custom and practice," is for the legislative and executive branches rather than the judiciary. 16 He also argues that since a judicial taking claim involves a challenge to the legitimacy of the court ruling, such a claim cannot support a finding that the ruling was for a "public use," precluding a successful claim under the Takings Clause. 17 He further suggests that the original understanding of the Takings Clause demonstrates that the drafters did not "envision" judicial takings. 18 he makes the legal policy arguments that applying the Takings Clause to judicial rulings might encourage courts to make more sweeping property rulings than they otherwise would, and that the concept raises complicated questions about which courts could adjudicate the claims. 19 In contrast to Justice Scalia, Justice Kennedy suggests that, if there were such a thing as a judicial taking, the exclusive remedy would be financial compensation. 20 He also posits that a judicial taking claim would have to be filed in a state trial court. 21 He offers no hint about what standard might govern a judicial taking claim.
As mentioned above, Justice Kennedy says that, in lieu of judicial takings claims, federal constitutional challenges to state court rulings that change property rules should be analyzed under the Due Process Clause. First, he says that the Due Process Clause, "in both its substantive and procedural aspects" is already a "central limitation" upon the exercise of the judicial power and, therefore, it is "natural" to read the Due Process Clause as a limit on state court property rulings. 22 Second, based on his view that the constitutionality of a judicial ruling that changes a property rule should turn on the "legitimacy" of the ruling, rather than whether it warrants payment of compensation, he reasons that due process provides a "more appropriate" analytic framework than takings. 23 Justice Kennedy probably envisions that due process review would be less demanding than Justice Scalia's judicial takings test, but he is not entirely clear on this point. 24 He says the key issue under the Due Process Clause should be the degree to which a judicial ruling upsets "settled principles," suggesting that some judicial evolution of property rules is permissible. 25 Consistent with this understanding, he says that "owners may reasonably expect or anticipate courts to make certain changes in property law" without violating the Due Process Clause. 26 Justice Scalia objects on various grounds, though not very convincingly, to Justice Kennedy's invocation of due process. First, he makes the familiar argument that the courts should not invoke the 19 
Why the Judiciary is Different 479 "generalized notion" of substantive due process when the challenged government behavior is covered by a more particular provision of the Bill of Rights. 27 In this case, the argument appears to be answered by the fact that Justice Kennedy's due process test has a different normative focus from Justice Scalia's takings test. Second, he makes the sweeping objection that substantive due process does not encompass protection of economic interests, 28 an idiosyncratic position rejected by most other Justices, including Justice Kennedy. 29 Third, he objects that the Due Process Clause "will not do all that the Takings Clause does," 30 which begs the basic question of how intrusive federal constitutional review of judicial property rulings should be. Indeed, providing wider latitude to state courts is apparently exactly what Justice Kennedy seeks to achieve by invoking the Due Process Clause rather than the Takings Clause. Finally, Justice Scalia argues, with more force, that it is hard to know what a due process constraint actually means, because due process "never means anything precise." 31 Justice Stephen Breyer, in his separate concurrence, declines to comment on the merits of the judicial takings concept. 32 He only observes that "the approach the plurality would take today threatens to open the federal court doors to constitutional review of many, perhaps large numbers of, state law cases in an area of law familiar to state, but not federal, judges." 33 He also says the plurality's "failure . . . to set forth procedural limitations or canons of deference would create the distinct possibility that federal judges would play a major role in the shaping of a matter of significant state interest-state property law." 34 In sum, he is keeping his powder dry, but is plainly skeptical about the judicial takings concept.
II. WHAT KIND OF TAKING WOULD A JUDICIAL TAKING BE?
It is difficult to know whether Justice Scalia's theory of judicial takings is intended to fit into, or instead subvert, established takings doctrine. In any event, the scope of the proposed new judicial takings claim is breathtaking. Consider Justice Scalia's proposed per se test for a judicial taking. In embracing this test he expressly rejects the less rigid test that was advanced by petitioner and many of its amici. Under that test, originally proposed by Justice Potter Stewart in a concurring opinion in Hughes v. Washington, a judicial ruling would constitute a taking when it results in "a sudden change in state law, unpredictable in terms of the relevant precedents . . . ." 35 Given that he was one vote short of a majority, and that the Hughes test seems to have a good deal in common with Justice Kennedy's "settled expectations" due process inquiry, it is remarkable that Justice Scalia would stake out such an extreme position.
Whatever his motivation, this proposed takings test would upend a good deal of apparently settled law. The Supreme Court has long recognized that common law courts have the power, without triggering the Takings Clause, to modify legal rules over time "in light of changed circumstances, increased knowledge, and general logic and experience." 36 In Lucas v. South Carolina Coastal Council, Justice Scalia himself, in his opinion for the Court, recognized that "background principles" of state law capable of defeating a takings claim will evolve over time, because "changed circumstances or new knowledge may make what was previously permissible no longer so." 37 Based on this understanding of the evolving content of the common law, the Court has "clearly established that '[a] person has no property, no vested interest, in any rule of the common law.'" 38 If no one can claim an entitlement to any common law rule, a judicial modification of such a rule cannot represent a per se taking, or so we thought.
Justice Scalia's proposed per se test is also difficult to square with his insistence that he is seeking to apply the Takings Clause in the same fashion to all branches of government. Most takings claims based on legislative and executive actions are evaluated under the relatively deferential, ad hoc Penn Central analysis. Thus, Justice Scalia's rhetoric about equivalent treatment of the different branches would seem to suggest that the same deferential standard should govern judicial takings claims, rather than a per se test. There are several ways to interpret this seeming contradiction. A relatively benign interpretation is that Justice Scalia believes a single array of per se and ad hoc takings tests applies to government actions, but that a per se rule happens to apply to alleged judicial takings given the nature of this 
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Why the Judiciary is Different 481 particular type of government action. In support of this interpretation, it can fairly be contended that a judicial ruling that changes a private property interest into a public property interest, or that effectively transfers the property of owner A to owner B, represents a kind of direct appropriation that warrants per se treatment under the Court's precedents. 39 While certainly plausible, this interpretation suggests, at a minimum, that mechanical application of per se analysis in novel contexts can lead to quite extreme results. Another, less benign interpretation is that Justice Scalia may believe that his principle that the Takings Clause should apply to all the branches in the same fashion means that a per se approach should apply to all takings claims. While this position is contrary to well established takings doctrine, it is consistent with Justice Scalia's abhorrence for the kind of ad hoc balancing that Penn Central exemplifies. 40 In this light, it is telling that his plurality opinion relegates the Penn Central decision, which Justice Sandra Day O'Connor once described as the "polestar" of the Court's takings jurisprudence, 41 to a mere footnote. 42 Thus, from the standpoint of Justice Scalia and other property rights advocates, the most important feature of the judicial takings concept might not be its application to certain court rulings, but the opportunity it presents to revisit takings doctrine generally. 43 Thus, the plurality opinion can be viewed as Justice Scalia's effort to regain ground he may believe he lost in Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, in which the Court, with Justice Scalia in dissent, affirmed the primacy of the Penn Central analysis and narrowly cabined the per se takings tests. 44 joined the plurality opinion, served as counsel for the government in Tahoe-Sierra and successfully argued that Penn Central provided the appropriate analytic framework in that case. Equally arresting is Justice Scalia's suggestion that the appropriate remedy for a judicial taking is invalidation of the ruling, not payment of just compensation. If there is one thing we think we know about takings law, it is that, in the words of the Supreme Court, the purpose of the Takings Clause is "to secure compensation in the event of otherwise proper interference amounting to a taking." 45 On the other hand, the Court has said, the Takings Clause "is designed not to limit the governmental interference with property rights per se." 46 Consistent with this understanding, the Court has stated that the normal remedy for a taking is compensation, and equitable relief is not an available option, at least so long as the usual compensatory relief is available in some forum. 47 Thus, Justice Scalia's assertion that the remedy for judicial takings should not be limited to financial compensation is, to say the least, anomalous. To be sure, the Supreme Court has identified a handful of narrow exceptions to the principle that compensation is the exclusive remedy for a taking, such as where the appropriate level of compensation would be impossible to calculate, 48 or where the alleged taking involves an obligation to pay money and it would be pointlessly circular to require the government to reimburse the claimant for payments he is making to the government. 49 But none of these exceptions is applicable in this case and there is no obvious rationale for creating another exception for judicial takings. 50 In response to Justice Kennedy's objection that just compensation would be the appropriate remedy for a judicial taking, Justice Scalia says "[t]hat remedy is even rare for a legislative or executive taking, and we see no reason why it would be the exclusive remedy for a judicial taking." 51 This statement is self-evidently obscure. If he is saying the Court has only 45 
Why the Judiciary is Different 483 rarely said that compensation is the exclusive remedy for a taking, he is plainly incorrect. If he is saying the courts rarely award compensation in takings cases, that is correct but beside the point, because it merely reflects the high threshold for a successful taking claim and has no bearing on the appropriate remedy if and when a taking actually occurs. Justice Scalia may have wished to tinker with the remedy for a taking to avoid requiring claimants to present judicial takings claims in state courts. Under Williamson County Regional Planning Commission v. Hamilton Bank of Johnson County, a taking claim is not ripe in federal court if the claimant has failed to pursue a claim for compensation in state court. 52 Applying Williamson County to judicial takings claims produces the undeniably awkward prospect of state trial judges having to decide in the first instance whether state appellate courts have taken private property. But this awkwardness argues at least as strongly for jettisoning the judicial takings idea as it does for jettisoning the principle that the Takings Clause is designed to provide compensation for takings for public use.
A possible way of rescuing Justice Scalia's preference for an invalidation remedy would be to treat a judicial taking claim as involving a so-called "private taking." A traditional claim under the Takings Clause presupposes that the government action serves a "public use," that is, that it is not arbitrary and capricious or otherwise unlawful. 53 But an action that represents a "taking" but fails to satisfy the public use requirement is arguably subject to challenge as a private taking. Under this view, the Takings Clause not only provides compensation for takings for public use, but also prohibits takings not for a public use, and therefore provides a basis for a suit to overturn or enjoin such a taking. 54 Another view is that the Takings Clause only applies to takings for public use, and does not apply at all to actions that do not serve a public use. 55 issued decisions supporting both views, 56 but has never squarely resolved the issue.
Treating a judicial taking claim as resting on the private taking theory would support Justice Scalia's preference for the invalidation remedy. The ultimate question, however, is whether there is some basis on which Justice Scalia might regard a judicial taking as not serving a public use. He might, for example, embrace Justice Kennedy's theory that judicial takings violate due process. That option, however, would run headlong into his opposition to reliance on the doctrine of substantive due process in the context of economic regulation. He might also embrace Justice Kennedy's notion that that courts lack the legal authority to exercise the eminent domain power. However, that approach would conflict with his starting principle that neither "the existence [n]or the scope of a State's power" to take should vary with the branch of government involved. 57 Last, but perhaps not least, from Justice Scalia's standpoint, a sui generis solution to the problem of judicial takings might undermine, rather than advance, a broader reform agenda.
While Justice Scalia's implicit rejection of the private takings theory is understandable, should Justice Kennedy logically embrace this alternative? Although he believes a judicial ruling that changes state property law is more appropriately viewed as raising a due process issue, why wouldn't he also view such a ruling as supporting a private takings claim? If, as Justice Kennedy contends, a judicial ruling that violates the Due Process Clause cannot serve a public use, then perhaps such a ruling, if it otherwise amounts to a taking, might also be subject to an injunction under the Takings Clause. There are two potential explanations for why Justice Kennedy may reject, and at least implicitly has rejected, this alternative theory of judicial takings. First, Justice Kennedy may reject the private takings theory altogether. If so, he would conclude from the fact that a judicial ruling violates the Due Process Clause that it cannot meet the "public use" requirement and, therefore, the Takings Clause does not apply at all. Second, his view that the courts lack the power to engage in takings, because the eminent domain power is vested solely in the political branches, might also lead him to reject this theory of judicial takings. On 
Why the Judiciary is Different 485 the understanding that judicial takings would be ultra vires, and not the acts of government at all, alleged judicial takings might not be subject to challenge under the Takings Clause under any theory. 58 At the end of the day, there is no common ground between Justices Scalia and Kennedy. Justice Scalia says, in effect, that every judicial ruling changing an established rule of property law should be viewed as a taking. At the same time, he rejects the Due Process Clause as an inapposite and unprincipled alternative. Justice Kennedy rejects the judicial takings idea because takings doctrine, by definition, does not apply to courts because courts lack the power of eminent domain. At the same time, he basically embraces the Due Process Clause as a proper constitutional foundation for review of judicial rulings changing property rules. Who has the better position?
III. WHAT MAKES ALLEGED JUDICIAL TAKINGS DIFFERENT FROM OTHER TAKINGS?
Many of the arguments that have dominated the debate over the judicial takings concept appear, upon reflection, to not be terribly consequential. The Justices' debate about the original understanding seems relatively thin. Given that the Court has acknowledged that the Framers never envisioned that regulations can constitute takings at all, 59 it appears very late in the day to become punctilious about the original understanding. Likewise, arguments over the implications of the judicial takings doctrine for "our federalism" appear weak; after all, land use regulation is a quintessential state responsibility, just as shaping common law rules of property is a state responsibility. Yet, this has hardly dissuaded the Court from applying the Takings Clause to state (and local) land use regulations. Finally, the judicial takings concept raises difficult and sometimes awkward questions about the proper forum for resolving judicial takings claims. But, as Justice Scalia points out, it seems petty to resolve a question as momentous as the validity of the judicial takings concept based on niggling issues of forum selection.
The important, fundamental question presented by Stop the Beach Renourishment is the intuitively obvious one of whether it makes sense to apply the Takings Clause to the courts, or whether there are sufficient differences between the courts and the other branches to justify the 58 A threshold question in discussing judicial takings from this perspective is the potential scope of the claim. One of the oddities of this case is that the Justices, the parties, and the amici generally assumed that the judicial takings concept would be applicable to state courts, without addressing an obvious next question, whether the judicial takings concept would also apply to the federal courts. 60 Upon analysis, there is no reason to conclude that judicial takings, if they can occur at all, could not be committed by federal courts. Federal courts commonly address questions about the nature and scope of federal property interests, 61 and they can just as easily make changes to federal property rules as state courts make changes to state property rules. 62 If the judicial branch of state government is subject to the Takings Clause, which applies to the states via incorporation through the Fourteenth Amendment, then the judicial branch of the federal government must also be subject to the Takings Clause. In McDonald v. Chicago, decided a few weeks after Stop the Beach Renourishment, the Court majority, which included several Justices who embraced the judicial takings idea, rejected the suggestion that provisions of the Bill of Rights applicable to the states via the Fourteenth Amendment (such as the Second Amendment) should apply to the states in a "watereddown" fashion. 63 It would seem to follow a fortiori that, if the Takings Clause applies to state courts, it must apply with at least equal force to the federal courts.
Turning to the substance of the Justices' debate over the judicial takings concept, Justice Scalia's argument is essentially that there is no basis in the constitutional text or "common sense" for not applying the Takings Clause to the judiciary. He says it should not matter which branch is doing the alleged taking, so long as an owner's property interest is affected in a way that would otherwise qualify as a taking. 64 Moreover, he suggests, if a state court could avoid imposing financial liability on the government by redefining the relevant property interest, rather than addressing whether a compensable "taking" has occurred, the state courts would have a perverse incentive to modify state property rules to thwart valid takings claims. 65 While there is undeniable force to this argument, it also has the ring of over-simplification. Courts are, in many ways, different from the other branches in terms of their mission, institutional structure, and method of operation. These differences raise substantial doubts about whether the Takings Clause should apply to the judiciary in the same fashion that it applies to the other branches. There are at least five reasons to think courts are different.
First, as Justice Kennedy cogently explains, the eminent domain power should be regarded as being vested in the political branches, and not the courts. 66 If the courts lack the power to "take" within the meaning of the Takings Clause, their decisions obviously cannot give rise to takings claims. A basic premise of Justice Kennedy's argument is that exercises of the eminent domain power necessarily entail a government obligation to pay just compensation, a premise that Justice Scalia disputes. For the reasons discussed above, Justice Kennedy has the better of that argument. Given this understanding, Justice Kennedy correctly argues that exercising the eminent domain power necessarily involves fiscal policy-making choices about whether-and at what price-it makes sense to take private property. These policy choices are appropriately viewed as being vested in the political branches, rather than the courts, because the political branches are directly responsible to the taxpayers whose funds are being expended. Further, only the political branches are in a position to make the tradeoffs between potentially expensive takings and other public funding priorities. The virtually unique money-mandating nature of the Takings Clause 67 requires an answer to the question of what entities have the power to take and obligate the public to pay compensation. The nature of the spending power, and the choices it entails, suggests that it must be the political branches, not the courts. 65 Moreover, as a practical matter, only the political branches can effectively exercise this policy making authority. Government agencies can and often do decide, after learning the cost of a planned project involving the use of eminent domain, to abandon the project and deploy the public funds elsewhere. In the regulatory takings context, if a regulation is held to effect a taking, the legislature or an agency can rescind the restriction and avoid financial liability for a permanent regulatory taking. 68 By contrast, it is difficult to imagine a court rescinding a ruling changing a common law rule upon learning its financial cost. It is even harder to imagine how this could happen if the court that changed the property rule were different from the court that declared the change to be a taking.
Second, the most traditional rationale for applying the Takings Clause to the political branches does not logically extend to the courts. Subjecting government to takings liability is said to force government officials to consider the potential costs of their decisions for property owners. 69 Under this understanding, the Takings Clause counter-balances the political branches' majoritarian impulse to take actions that benefit the citizenry as a whole at the expense of individual property owners. There are serious objections to this rationale, including that organized property owners often can and do protect themselves quite effectively in the political process, and the threat of expansive takings liability would probably over-deter government officials and prevent them from acting in a balanced fashion. 70 Despite these objections, however, the argument that the Takings Clause helps constrain majoritarian politics represents, at a minimum, a coherent argument.
However, the argument does not naturally apply to judicial rulings because the judiciary is not designed to speak for the majority, but is instead supposed to render justice in an even-handed fashion. Indeed, far from advancing majoritarian policies, a primary function of the courts is to check the majority, including, for example, by enforcing the Takings Clause against the legislative and executive branches. The judicial takings doctrine, in other words, seems to turn the world upside down.
During oral argument, Chief Justice John Roberts framed the question of whether the Takings Clause should apply to the courts in an instructively 
2010]
Why the Judiciary is Different 489 provocative fashion. He presented an example of a state legislature enacting a law changing the coastal boundary between public and private property from the mean high water line to a higher point on the shore, and posited that, "of course," such a change in the law would result in a taking. 71 He then asked: "[s]ay, somebody runs for election for the Florida Supreme Court and says: I'm going to change that law. I'm going to say that it is not a taking. I think people should be able to walk right up to the land . . . . Now . . . is that a judicial taking?" 72 The implicit point of the question, of course, is that a judicial takings doctrine might, in fact, help counter majoritarian judicial impulses, including on the part of the elected members of the Florida Supreme Court. But, for the reasons discussed above, any coherent judicial takings doctrine must include the federal courts. While it would be naïve to say that federal courts, including the Supreme Court, are above politics, 73 the function of secure life tenure is to insulate the federal courts as much as possible from majoritarian influence. Furthermore, while Florida and some other states do elect judges to their highest courts, the majority of the states do not. 74 Instead, state high court judges are mostly appointed to office either for their lifetimes or lengthy terms through a combination of merit selection managed by judicial commissions and gubernatorial and legislative appointments. 75 Thus, many state judges are as insulated from politics as federal judges, or nearly so.
Finally, even with respect to the elected state courts, the Chief Justice's hypothetical is unpersuasive, for several reasons. His hypothetical campaign pledge is not an impossibility, for the Supreme Court (led by the same wing of the Supreme Court that now advocates the judicial takings idea!) has ruled that the First Amendment prevents enforcement of canons of judicial ethics that would bar judicial candidates from taking a position on issues likely to come before them once elected. 76 independence from politics. 77 Furthermore, retired Justice Sandra Day O'Connor has launched an intensive public campaign to help persuade states to abandon judicial elections, 78 creating some momentum towards reducing the use of judicial elections. In short, the Chief Justice's hypothetical unnecessarily reflects our worst fears, not the reality of, much less our highest aspirations for, the state judicial systems.
In sum, to whatever extent some state court judges sometimes act, or appear to act, more like politicians than judges, these cases hardly support a sweeping doctrine of judicial takings. Moreover, a doctrine of judicial takings could not plausibly pick and choose between the federal and state courts, or between particular state court systems, or even among particular judicial rulings. Tellingly, though some members of the plurality may have supported the judicial takings concept in part because of judicial elections, the plurality opinion does not explicitly point to this factor.
Not only would applying the Takings Clause to the generally antimajoritarian judiciary not further a central asserted function of takings doctrine, it would tend to seriously bias the evolution of common law rules to the detriment of the majority. Over history, the common law has constantly undergone evolution. In some cases, the changes have expanded the legal rights of property owners, such as by limiting the ability of neighbors to bring nuisance claims. 79 In other cases, these changes have expanded the public's rights in private property, such as by granting new public rights of access. 80 Under current takings doctrine, there is no plausible basis for claiming a taking based on the elimination of a common law nuisance action, 81 and certainly nothing in the plurality opinion supports this possibility. Thus, the judicial takings concept would apparently only apply to some types of judicial changes in property rules and not to others. A judicial taking doctrine that protected against judicial rulings that narrow property owners' abilities to control their properties, but did nothing to constrain legal change in the other direction, would systematically undermine the interests of the majority. Justice Kennedy says it is "conceivable" that adopting the judicial takings concept would encourage judges to make more sweeping changes in property rules, on the theory that they would be more willing to embrace legal change if they knew that property owners burdened by the change would be compensated. 82 This speculation seems questionable on several different grounds. 83 But it provides further support for the larger point that, since the judicial branch would neither be directly involved in paying takings awards, nor responsible to those who would have to pay such awards, it is problematic to conceive of takings liability as imposing a useful restraint on judicial decision-making.
A third problem with applying the Takings Clause to the state courts in particular is that it would threaten the nation's system of "cooperative judicial federalism." 84 Over time, the Supreme Court has developed a number of legal doctrines and practical procedures designed to enlist the state courts as partners in interpreting and applying federal law and also to safeguard the authority of the state courts to resolve matters of state law without interference from the federal courts. Thus, the Court has repeatedly affirmed "the constitutional obligation of the state courts to uphold federal law," and has "express[ed] . . . confidence in their ability to do so." 85 At the same time, the Court has also affirmed that "[a] State's highest court is unquestionably 'the ultimate exposito[r] of state law,'" and that "the prerogative of [a state court] to say what [state] law is merits respect in federal forums . . . ." 86 Thus, under the Court's landmark decision in Erie Railroad Co. v. Tompkins, the states are allowed to develop and apply common law rules without interference from overarching federal common law principles. 87 The well-established abstention doctrine, which calls upon federal district courts to defer to state courts to obtain a "definitive ruling" on state law issues, is based on what the Supreme Court has called its "scrupulous regard for the rightful independence of the state governments." 88 Likewise, the widely employed certification process, through which federal courts refer specific issues for resolution by state courts, is based on the idea that the state courts are the "final expositors" of state law. 89 These principles and procedures would be seriously strained if state court rulings on property issues were subject to challenge under the Takings Clause. For example, it is hardly far-fetched to think that state courts might decline to accept certifications from federal courts in property cases if their decisions could expose the states to financial liability. The disruption of the tradition of respectful comity between federal and state courts would be even greater if judicial takings claims could be filed directly in federal court, as Justice Scalia proposes.
Fourth, the institutional structure of the state court systems also argues against applying the Taking Clause to the states courts in the same fashion that it applies to other state (and local) institutions. The political branches subject to the Takings Clause at the state and local level include the 50 state governments and territories and their numerous commissions and agencies, as well as local governments, which include over 3,000 counties, over 30,000 cities and municipalities, and tens of thousands of other special local districts. 90 While units of local government are legally subordinate to the states, they routinely take a variety of regulatory and other actions that can give rise to takings liability without any direct state oversight. On the other hand, the state court systems are organized in hierarchical fashion with high courts exercising at least discretionary appellate jurisdiction over all lower court rulings. In addition, local governments are sometimes staffed by volunteers or part-time employees with little relevant professional expertise. But state court judges, particularly at the high court level, generally have distinguished backgrounds in legal practice and academia and operate within an institutional culture that prizes professionalism and fairmindedness. All these distinguishing features of the state court systems reduce the risk of judicial rulings that will impair federal constitutional values relative to the risk posed by the other branches.
Finally, there is less reason to apply the Takings Clause to the courts than to the political branches because judicial changes in property rules tend to apply broadly across the community. The Takings Clause is primarily 88 
Why the Judiciary is Different 493 animated by a concern about the potential unfairness of government actions that single out a particular individual or small group to bear onerous burdens to achieve a public purpose. 91 Thus, the Court has generally rejected takings claims, or at least been more reluctant to finding a taking, when the claim arises from general rules affecting many members of the community rather than ad hoc decisions affecting one or a few persons. 92 This pattern is based on the understanding that government actions with broad impacts are more likely to produce a reciprocity of advantage for all, and perhaps also the perception that such actions are less likely to be based on invidious discrimination. Judicial rulings changing property rules, even if they are issued in the context of a particular litigation, usually do not single out one or a few individuals but apply broadly to many similarly situated owners. Thus, the generality of judicial rulings on property issues provides another argument against the judicial takings concept.
CONCLUSION
The conclusion that the Court should reject the judicial takings concept, if and when it revisits the issue, does not mean that state court rulings on property issues should necessarily be immune from federal constitutional challenges on other grounds. Some of the reasoning set forth above argues against a judicial taking claim, and some of it argues against any kind of federal constitutional review of property rulings. But review of state court rulings on the ground that they violate the Due Process Clause, or on the ground they lack a fair and substantial basis, offer protection for property interests while intruding less upon the judicial branch. The standard under the Due Process Clause is admittedly elusive, but due process appears to focus on the integrity and even-handedness of the state court law-making process, as well as the magnitude of legal change. 93 Similarly, the "fair and substantial" inquiry examines whether the state court may have issued a ruling for the purpose of defeating federal constitutional interests. As Justice Kennedy states, unless these alternatives prove inadequate, there is no good reason for the Court to embrace the problematic theory of judicial takings.
